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of time that the job order is being cir-
culated by the SWA(s) for interstate
clearance and documentation sufficient
to prove contact must be maintained in
the event of an audit.

§655.154 Additional positive recruit-
ment.

(a) Where to conduct additional positive
recruitment. The employer must con-
duct positive recruitment within a
multistate region of traditional or ex-
pected labor supply where the CO finds
that there are a significant number of
qualified U.S. workers who, if re-
cruited, would be willing to make
themselves available for work at the
time and place needed.

(b) Additional requirements should be
comparable to non-H-2A employers in the
area. The CO will ensure that the ef-
fort, including the Ilocation(s) and
method(s) of the positive recruitment
required of the potential H-2A em-
ployer must be no less than the normal
recruitment efforts of non-H-2A agri-
cultural employers of comparable or
smaller size in the area of intended em-
ployment, and the kind and degree of
recruitment efforts which the potential
H-2A employer made to obtain foreign
workers.

(c) Nature of the additional positive re-
cruitment. The CO will describe the pre-
cise nature of the additional positive
recruitment but the employer will not
be required to conduct positive recruit-
ment in more than three States for
each area of intended employment list-
ed on the employer’s application.

(d) Proof of recruitment. The CO will
specify the documentation or other
supporting evidence that must be
maintained by the employer as proof
that the positive recruitment require-
ments were met.

§655.155 Referrals of U.S. workers.

SWAs may only refer for employment
individuals who have been apprised of
all the material terms and conditions
of employment and have indicated, by
accepting referral to the job oppor-
tunity, that he or she is qualified, able,
willing, and available for employment.

§655.156 Recruitment report.

(a) Requirements of a recruitment re-
port. The employer must prepare, sign,

§655.157

and date a written recruitment report.
The recruitment report must be sub-
mitted on a date specified by the CO in
the Notice of Acceptance set forth in
§6565.141 and contain the following in-
formation:

(1) Identify the name of each recruit-
ment source;

(2) State the name and contact infor-
mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the
disposition of each worker;

(3) Confirm that former U.S. employ-
ees were contacted and by what means;
and

(4) If applicable, for each U.S. worker
who applied for the position but was
not hired, explain the lawful job-re-
lated reason(s) for not hiring the U.S.
worker.

(b) Duty to update recruitment report.
The employer must continue to main-
tain the recruitment report throughout
the recruitment period including the 50
percent period. The updated report is
not to be automatically submitted to
the Department, but must be made
available in the event of a post-certifi-
cation audit or upon request by author-
ized representatives of the Secretary.

§655.157 Withholding of U.S. workers
prohibited.

(a) Filing a complaint. Any employer
who has reason to believe that a person
or entity has willfully and knowingly
withheld U.S. workers prior to the ar-
rival at the worksite of H-2A workers
in order to force the hiring of U.S.
workers during the recruitment period,
as set forth in §655.135(d), may submit
a written complaint to the CO. The
complaint must clearly identify the
person or entity who the employer be-
lieves has withheld the U.S. workers,
and must specify sufficient facts to
support the allegation (e.g., dates,
places, numbers and names of U.S.
workers) which will permit an inves-
tigation to be conducted by the CO.

(b) Duty to investigate. Upon receipt,
the CO must immediately investigate
the complaint. The investigation must
include interviews with the employer
who has submitted the complaint, the
person or entity named as responsible
for withholding the U.S. workers, and
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